








CASES 


ARGUED AND DETERMINED 
SUPREME COURT OF THE STATE OF GEORGIA, 
AT GAINESVILLE, 

OCTOBER TERM, 1850. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET, 





No. 31.—Frances Gat, e¢ al. plaintiffs in error, vs. ABEL Jacx- 
son, defendant. 


[1.] A sale of property by J to G, and an obligation by G to re-convey the 
same property on certain conditions, where the transaction does not create 
the relation of debtor and creditor between the parties, is not a mortgage, 
and G will only be held to a compliance with the terms of his bond. 


[2.] A conveyance of property to prevent the lien of expected judgments 
from attaching is illegal, and the party so transferring his property will not 
be aided by a Court of Equity in reclaiming it.* 

[3.] Two witnesses, or one with probable circumstances, will be required to 
outweigh an answer asserting a fact responsively to the bill; more espe- 
cially if there be three defendants all concurring in the same statement. 


[4.] When the Court is requested by counsel to charge on points of law which 
bear upon the case, it is the duty of the Court to charge on the points. 


In Equity, in Murray Superior Court. Tried before Judge 
Waicut, March Term, 1850. 


*See case immediately preceding this.—[Rep. ] 





eat ten AL 
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In 1845, Abel Jackson sold a negro, named Caroline, to Fran- 
ces Galt for the sum of $400, and she gave to James McGehee 
an obligation to the effect, that if McGehee should, within one 
year, tender to her the same amount of $400 and the bond, that 
she would convey the negro, if alive, to the said McGehee, for 
the use and benefit of the family of the said Jackson. McGe- 
hee did not tender the money, nor claim the fulfilment of the 
bond, but Jackson tendered the amount, and demanded that the 
negro be conveyed to a third person, to whom he wished to sell 
her, which Mrs. Galt refused to do. Whereupon this bill was 
filed to compel her to convey the negro as required, if alive, and 
if not, to account for her value. 

It appeared in evidence, that at the time Jackson sold the ne- 
gro, he was in debt, and that judgments were about to be obtain- 
ed against him. On the trial of the cause, defendants requested 
the Court to charge the Jury, that if the money paid by Frances 
Galt to Abel Jackson was not a loan, and did not create the re- 
lation of debtor and creditor, then the sale and bond to re-con- ° 
vey did not assume the character of a mortgage, but was a con- 
ditional sale, and that Mrs. Galt was only bound to comply with 
the express terms of her bond, and on the performance of all 
the conditions by the other party; and farther, that if the sale 
by Jackson was to defeat creditors, that Equity would not entitle 
him to a re-conveyance. 

Which charges the Court refused to give, only saying to de- 
fendants’ counsel, that if he charged at all, it would be against 
them. 

The Jury found for complainant; whereupon defendants ex- 
cepted to the refusal of the Court to charge as requested. 


Brown, for plaintiffs in error. 
No one representing defendant, the cause proceeded ez parte. 


By the Court——Lumpxin, J. delivering the opinion. 


Abel Jackson filed his bill in the Superior Court of Murray 
County, charging, among other things, that on the 3d day of 
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March, 1845, he was the owner of a negro girl, named Caroline ; 
that being in want of $400, he mortgaged said slave to Edward 
M. Galt, as the agent of Frances Galt, and delivered the pos- 
session of the girl to Edward M. Galt, upon the receipt of the 
money; that said Galt, as agent of his mother, Frances Galt, 
executed a bond to re-convey said negro, provided James 
McGehee should, with the said bond, tender to the said Frances 
Galt $400 in cash, twelve months from the date of the covenant. 
In that event, the said Frances Galt was to make titles to the 
said James McGehee, to the girl Caroline, provided McGehee 
should want her for the use and special benefit of the family of 
Jackson, the complainant, and provided, also, the girl should 
then be alive. The bill farther charges, that McGehee had no 
personal interest in the transaction, and was not expected to ad- 
vance the purchase money, but that the whole responsibility of 
redeeming the property devolved upon the complainant, Jack- 
son; that the money was tendered, together with the bond, as 
stipulated, and a re-conveyance demanded, and that the same 
was refused, and that the girl was worth $550. The bill farther 
charges, that application was repeatedly made to James McGe- 
hee, to secure to the complainant and his family, the benefit of 
said agreement, which he has fraudulently refused to do, and that 
the negro has been retained in contravention of the express con- 
dition in said bond. The prayer of the bill is, that the negro 
may be redeemed upon the payment or tender of the purchase 
money, if in life, and if dead, that the parties may be decreed to 
pay the difference between the price paid and the true value, or 
the surplus of value, generally, to the complainant. 

To this bill the defendants severally answered. Frances 
Galt states, that being in want of a girl, she authorized her son, 
Edward M. Galt, to buy one for her; that in accordance with 
said instructions, he purchased the girl Caroline, at the sum of 
$400, which was considered, at the time, her full worth; that 
she took an absolute bill of sale to the girl, and for the better 
securing the title, required James McGehee, the father-in-law of 
the vendor, to join in the warranty; that she never considered 
Jackson her debtor, nor was there any other understanding con- 
von 1x 20 
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nected with the transaction, except the bond, which her son exe- 
cuted in her name, for the re-purchase of the girl, the condition 
of which is set forth in substance in complainant’s bill. She 
positively denies that James McGehee, or the complainant, or any 
one else did, at the time specified in the bond, or at any other 
time, tender to her the sum of $400, together with said bond. 
She considered $400 the full value of the girl. Negroes were 
low at that time, and she purchased a likelier girl, a short time 
previously, for that sum. 

Edward M. Galt admits by his answer, that as the agent of his 
mother, he bought Caroline of Abel Jackson, for $400, and paid 
him the money, and took possession of the girl, but positively 
denies that the money was advanced as a loan, but paid as the 
price of the property. He admits that, as the agent of his moth- 
er, he executed the bond mentioned in the bill, for the re-sale of 
the girl, upon the terms stated. He states, that the main induce- 
ment for entering into this arrangement was, to defeat the lien of 
certain suits which were about maturing to judgment against 
Jackson, as security for some one, whose name is not given, and 
that it was well understood between the parties, that the re-con- 
veyance was to be made to no one except James McGehee, as 
that would defeat the only object of the bond, namely: the pro- 
vision intended to be made for the use and_benefit of Jackson’s 
family. He admits that the bond was tendered to him, at or 
about the time stipulated, but James McGehee regretted his ina- 
bility to raise the money, and seemed much concerned lest the 
object of the bond should fail for want of the funds. He ad- 
mits, also, that Jackson called, in company with a negro-trader, 
and expressed himself ready to pay the $400, provided a title 
could be made directly to this speculator. Jackson did not pre- 
tend to have the bond. He admits that he refused to receive the 
money, or to re-convey the title to any one else than James Mc- 
Gehee, and for the purposes designated in the bond. He denies 
that any other tender was ever made by Jackson. He admits 
that Caroline, at the date of the sale, might, perhaps, have been 
worth a fraction over $400, though negroes were very low at that 
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time, and girls of the same description were sold forthat sum or 
less. 

James McGehee confirms the answer of Edward M. Galt, in 
every important point, and states farther, that he applied to Abel 
Jackson to raise and furnish him with the money necessary to ena- 
ble him to secure the title to the negro to his family, which he failed 
to procure. He tendered the bond, without the money,but Ed- 
ward M. Galt refused to re-convey on that account, but expressed 
himself entirely ready and willing to comply with the terms of the 
bond, provided the $400 were refunded. He thinks $400, cash, 
was as much as the negro was worth at the time of the sale. 
He denies that Abel Jackson ever applied to him to maintain 
his (complainant’s) rights in the premises. He admits that he 
did ask him for a certificate, to the effect that Caroline was as 
much his property after as before the transfer, which he refused 
to give, inasmuch as he should, by doing so, have attested a 
falsehood, wilfully and thoroughly. 

The cause was submitted to the Jury upon the bill and an- 
swers and exhibits, to wit: the bond and bill of sale; admis- 
sions made by the parties at the hearing, and the testimony of 
Alfred M. Turner, who swore that he considered Caroline worth 
$550, in March, 1846, twelve months after the date of the bond. 

The evidence being closed on both sides, counsel for the de- 
fendant requested the Court, in writing, to charge the Jury as 
follows : 

1st. That if the money was not advanced by way of a loan, 
and the relation of debtor and creditor did not exist between 
complainant and Frances Galt, it was not a mortgage. 

2d. That if the complainant had the privilege of refunding or 
not, if he pleased, in twelve months, and thereby entitle himself 
to a re-conveyance, it was a conditional sale. 

3d. That if it was a conditional sale, Equity will not relieve 
the complainant, unless he performed the conditions on which 
the privilege of refunding depended. 

4th. That this could only be done by tendering the money 
and bond, and consenting to take a conveyance of the negro to 


James McGehee, for the use and benefit of complainant's family, 
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as stipulated in said bond, and that a tender of the money, with 
a refusal to take such conveyance as was agreed on in said 
bond, did not entitle the complainant to a conveyance of a dif- 
ferent character. 

5th. That if, from the evidence, the Jury believed that the ob- 
ject of the complainant was to defeat the lien of the judgments 
with which he was threatened, the contract was illegal, and that 
complainant, coming into Court with unclean hands, was not en- 
titled to recover. 

6th. That the answers of the defendants in relation to the 
value of the negro, are evidence, and that that evidence is con- 
clusive, unless it is rebutted and destroyed by the testimony of 
two witnesses, or one witness, and other evidence equivalent to 
the testimony of another witness. 

The Court refused to give the instructions as asked, but, on 
the contrary, replied, “Were I to charge at all, it would be 
against you.” 

To the decision of the Court, refusing to give the instructions 
asked, and intimating a contrary opinion of the law, counsel for 
the defendants excepted, and now prosecute this writ of error. 

[1.] The first question to be settled is, was this contract a 
mortgage or a conditional sale? Chancellor Kent lays down 
this as the test of the distinction: If the relation of debtor and 
creditor remains, and a debt still subsists, itis a mortgage; but if 
* the debt be extinguished by the agreement of the parties, or the 
money advanced was not by way of loan, and the grantor has 
the privilege of refunding, if he pleases, by a given time, and 
thereby entitling himself to a re-conveyance, it is a conditional 
sale. 4 Kent’s Com. 5 ed. p. 145, note. And he cites Slee vs. 
Marshalton Company, 1 Paige’s Ch. Rep. 56. Goodman vs. Gri- 
erson, 2 Ball. & Bat. 274. Marshall, Ch. J. in Conway vs. Alex- 
ander, 7 Cranch, 237. Roberson vs. Cropsey, 2 Edwards’ Ch. R. 
138. Flagg vs. Mann, 14 Pick. 467. 2 Sumnor, 534. Holmes 
vs. Grant, 8 Paige's Rep. 243. 

Now, applying this test, either to the transaction as evidenced 
by the bond and bill of sale, or as confirmed by the uncontradict- 
ed corroborating testimony, is it not clear that it was a conditional 
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sale, and not a mortgage? The relation of debtor and creditor 
never did exist between Abel Jackson and Mrs. Frances Galt; 
nor did any debt subsist between these parties after the consum- 
mation of the contract. Suppose the girl, Caroline, had died 
within the twelve months from the date of the transfer, would it 
be pretended that Mrs. Galt would have had the nght to go upon 
Jackson for the payment of the $400? And if she could not, 
this fact fixes, conclusively, the character of the agreement. It 
is equally plain, that Jackson could not have been compelled to 
redeem the property by any proceeding against him, either at 
Law or in Chancery, in rem or i personam. Flayor vs. Laving- 
ton, 1 P. Will. R.270,°71. King vs. King, 3 P. Will. R. 360. 
Longuet vs. Seanon. 1 Ves. R. 406.. Mellor vs. Lees, 2 Atk. Re- 
ports, 496. 

This, then, being a conditional sale, and Jackson having ne- 
glected to perform the condition on which the privilege of re- 
purchasing depended, a Court of Equity will not relieve him. It 
is true, that within the twelve months, James McGehee tendered 
the bond, and expressed his anxiety to have the title to the pro- 
perty secured to Jackson’s family, but no money was paid, or of- 
fered to be paid. Itis true, also, that Jackson announced that 
he was ready to advance the $400; but he insisted that the trans- 
fer should be absolutely and unconditionally made to a negro- 
trader, who accompanied him with the money for that purpose. 
To both of which applications, the simple and only necessary 
reply of Mrs. Frances Galt, or Edward M. Galt, her agent, was 
“non hec in fiedera veni,” not unto any such stipulation as 
these have I come. The Master of the Rolls, in Davis vs. 
Thomas, (1 Russ. §& Mylne’s R. 506,) says, “ Where there is a 
privilege conferred, as provided the money be paid within a stat- 
ed time, there, the party. claiming that privilege must show 
that the money was paid accordingly; as incase of interest re- 
served on a loan, at five per cent. with a proviso, that four per 
cent. will be accepted, if paid within a limited time after it be- 
comes due; or in the case of a covenant for the renewal of a 
lease on the payment of a certain fine at a stated period. Here 
it is admitted, that the rent was not duly paid at the: stipulated 
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times, and no fraud, surprise or accident is alleged, the plaintiff is 
not entitled, therefore, to the re-purchase which he claims by his 
bill.” 

[2.] In the next place, if the object of this agreement was to 
defeat the judgments with which Jackson was menaced, Equity 
will not interpose for his relief. The general rule upon this sub- 
ject is well established, and it is this—that where parties are 
concerned in illegal agreements, they are left without remedy 
against each other, provided they are both in pari delicto. Courts 
acting upon the familiar maxim, in pari delicto portior est conditio 
defendentis et possidentis. Brumley vs. Smith, Dug. Rep. 697, 
note. 1b. 698. Vandyck vs. Herritt, 1 East. R.96. Hanson vs. 
Hancock, 8 T. R. 575. Browning vs. Morris, Cow. Rep. 790. 
Osborne vs. Williams, 18 Ves. 379. Buller, V. P. 131,732. 1 
Fonbl. Eq. b. 1, ch. 4, §4, note y. The object of the lawis to 
enforce the obligations of virtue, by withholding every encourage- 
ment from wrong. ‘There are cases, however, where transac- 
tions are repudiated on account of their being against public 
policy—as usurious and gaming contracts—and relief will be 
granted in Equity, notwithstanding it is asked by one who is 
particeps criminis. ‘The reason is, that the public interest re- 
quires that relief should be given, and it is given to the public 
through the party. 1 Story’s Eq. §298. But this is the exception 
to the principle already stated, and the present case does not fall 
within it. 

[3.] As to the charge which was asked, as to the effect of the 
answers, we are not prepared to say that the language was too 
strong under the circumstances of this case; for not only one 
defendant, but all three concurred in swearing that the price paid 
for the negro. was a full equivalent at the time of the sale, and 
Turner was the only witness who gave any contradictory testi- 
mony. ‘Two witnesses, or one witness with probable circum- 
stances, will be required to outweigh an answer asserting.a fact 
responsively to a bill. The reason upon which the rule stands 
is this—the plaintiff calls upon the defendant to answer an alle- 
gation he makes, and thereby admits the answer to be evidence. 
If it is testimony, it is equal to the testimony of any other wit- 
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ness, and as the plaintiff cannot prevail, if the balance of proof 
be not in his favor, he must have circumstances in addition to 
his single witness, in order to turn the balance; and there may 
be evidence, arising from circumstances, stronger than the testi- 
mony of any single witness, so that we are not prepared to say, 
that there has been any relaxation, of late years, in the doctrine 
of the Civil Law, as is usually stated to be the case, responsio 
unius non omnino audiatur, (Code 4, 209,) requiring the evidence 
of two witnesses to rebut the answer, or in the language of the 
instructions as prayed, the evidence of one witness, and other 
evidence equivalent to the testimony of another witness; and if 
this be the rule, where there is only one defendant, how much 
stronger is it where there are three, who all agree touching the 
matter upon which the decree is to be founded, and which is di- 
rectly put in issue by the bill ? 

[4.] A single remark as to the refusal of the Court to charge 
at all, when asked to do so, and its reply to the request, that if it 
charged in the case, it would be against the defendants. We 
apprehend that it is the duty of all Courts, when the evidence is 
gone through, in the presence of the parties—the counsel and 
all others—to sum up the facts to the Jury, and to give them his 
opinion in matters of law, arising upon the evidence, (3 Black. 
Com. 375,) more especially when the Court is asked to do so, 
Should the Court differ from counsel, the clear presentation of the 
law, from the Bench, might satisfy counsel that they were in 
error, and the result would be an acquiescence in the opinion, as 
delivered. But be that as it may, the duty is imperative, and 
justice to counsel, clients, the Jury and the country, requires its 
performance. 

For all these reasons, the judgment must be reversed. 
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No. 32.—James Morais, plaintiff in error, vs. Witt1am McCa- 
MEY, defendant. 


[1.] A plaintiff seeking to recover for injury done his land by the erection of 
a mill-dam, cannot recover, where paramount title is shown in another, by 
his own evidence. 


(2.] A plaintiff in f. fa. requiring the Sheriff to levy on the interest of the de- 
fendant in a lot of land, is not thereby prevented, in another suit, from con- 
testing the title of the defendant in the f. fa. to the land so pointed out, 


[3.] An allegation, that defendant caused, by the erection of a mill-dam, “ an 
unhealthy pond of standing water,” is not sufficient to authorize the introduc- 
tion of testimony showing injury sustained by plaintiff, in consequence of 
sickness caused by the pond. 


Case, in Murray Superior Court. ‘Tried before Judge Wricut, 
March Term, 1850. 


William McCamey brought his action against James Morris, 
alleging that Morris, by the erection of a mill-dam in Connesau- 
ga river, by which. “an unhealthy pond of standing water” had 
been raised, and certain land of plaintiff had been covered and 
injured. Plaintiff showed, by his own testimony, that the legal ti- 
tle to a part of the land injured was in William McCamey, Sr. 
Plaintiff claimed under a Sheriff’s deed, selling the land as the 
property of one Timothy McCamey, under a fi. fa. in favor of 
Morris, the defendant in this action. 

It was proven, that at the time of the Sheriff’s sale, Timothy 
McCamey was in possession of the land, and Morris had directed 
the Sheriff to levy on the interest of said T. McCamey init. On 
the trial, defendant objected to the introduction of the Sheriff’s 
deed, because plaintiff had already shown paramount title in 
William McCamey, Sr. 

The Court overruled the objection, on the ground that Morris 
was estopped from denying the title of Timothy McCamey, by 
having caused the land to be sold as his. 

Testimony was introduced going to show injury to plaintiff by 
sickness caused by the dam, to which defendant objected, on the 
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ground that there was no sufficient allegation to that effect in 
the declaration. 

This objection was also overruled by the Court. To which 
decisions defendant excepts. 


Peepies and Hutt, representing Unperwoop, for plaintiff in 
error. 


Brown, for defendant. 
By the Court——Wanver, J. delivering the opinion. 


The plaintiff in the Court below brought his action against the 
defendant, to recover damages for overflowing his land with wa- 
ter by the erection of a mill-dam, and also for injury done to his 
health caused thereby. The plaintiff alleged title to the premi- 
ses, consisting of two lots of land, Nos. 249 and 256, in the 9th 
district of Murray County. 

[1.] On the trial, the plaintiff introduced in evidence two 
grants from the State of Georgia to the drawers of the lots of 
land in question, and deeds of conveyance of the same from the 
drawers (Connelly and Garr,) to Wm. McCamey, deceased. 
The plaintiff also introduced in evidence a fi. fa. in favor of Jas. 
Morris against Timothy McCamey, which had been levied upon 
the defendant’s inéerest in the two lots of land, pointed out by 
Morris, which were sold, and purchased by Robert McCamey at 
Sheriff's sale, and a deed from the Sheriff to Robert McCamey, 
also a deed from Robert McCamey to the plaintiff. It was also 
shown that Timothy McCamey was in possession of the land by 
his tenant, at the time of the levy thereon by the Sheriff. It was 
objected on the trial, that the plaintiff was not entitled to recov- 
er, because his own evidence showed paramount title to the land 
in William McCamey, deceased, or his heirs, and that the plain- 
tiff could not recover on the title derived from Robert McCamey, 
who purchased the premises at Sheriff’s sale, as the property of 
Timothy McCamey, for the reason that the plaintiff had shown, 
by his own evidence, that the paramount title to the land was in 

VoL ix 21 - 
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the aforesaid William McCamey, deceased, or his heirs, and no 
title thereto had ever passed to Timothy McCamey, the defend- 
ant in execution. 

In whom did the plaintiff’s evidence show the paramount title 
to the land to be, at the trial ? 

The plaintiff’s evidence showed that the lots of land had been 
granted by the State to Connelly and Garr, the drawers thereof, 
and by them had been respectively conveyed by deed to Wm. 
McCamey, Sr. who was said, on the argument, to be dead, al- 
though the record does not show that fact. 

There was no conveyance of the land shown to have been 
made from William McCamey, Sr. to the present plaintiff in the 
action. William McCamey, the present plaintiff, derives his ti- 
tle through Robert McCamey, who purchased the land, as the 
property of Timothy McCamey, at Shenff’s sale. There is no 
evidence of any deed of conveyance of the land from William 
McCamey, Sr. to Timothy McCamey, the defendant in execu- 
tion; there was some evidence, however, that he had a bond for 
titles, but no evidence as to the payment of the purchase money. 
The evidence, as disclosed by the record, showed most clearly, 
in our judgment, the paramount title to the land to have been in 
William McCamey, Sr. and not in William McCamey, the plain- 
tiff in the action, 

Had the plaintiff only showed the possession of the defendant 
in execution, and the sale of the land under it by the Sheniff to 
Robert McCamey, and the deed of Robert McCamey to the 
plaintiff, he would have made out a prima facie case, which 
would have entitled him to maintain his action. Then, it would 
have been incumbent on the defendant to have shown that the 
paramount title to the land was in another party; but the plain- 
tiff, it seems, saved the defendant the trouble, by showing that 
fact himself. 

[2.] It was urged on the argument, that inasmuch as Morris, the 
present defendant, was the plaintiff in the fi. fa. which sold the 
land, and pointed it out as Timothy McCamey’s property for the 
Sheriff to levy on, that he is now estopped from insisting that the 
paramount title is in another. 














GAINESVILLE, OCTOBER TERM, 1850. 163 - 


Morris vs. Camey. 








It appears that only the interest of the defendant in execution 
to the land was pointed out and sold by the Sheriff; besides, the 
plaintiff himself showed the paramount title to have been in Wm. 
McCamey, Sr. and thereby, showed title out of the plaintiff, who 
derived his title through Robert McCamey, the purchaser at 
the Sheriff’s sale of the interest of Timothy McCamey in the land. 

If Timothy McCamey had no interest in the land, at the time 
_ of the levy, or an inferior interest to the true owner, the pointing 
out the land to be levied on did not enlarge that interest. What- 
ever interest the defendant had in the land was sold, and nothing 
more. When the plaintiff, by his own evidence, showed that the 
paramount title to the land was in another, the defendant was not 
estopped from insisting on that fact in his defence. 

[3.] On the trial, testimony was offered and received, going to 
show that the plaintiff had sustained injury to his health, in con- 
sequence of sickness caused by the mill-pond. 

This evidence was objected to upon the ground, there was no 
allegation in the declaration which would authorize its admission. 

The allegation is, that by the erection of the mill-dam, “an 
unhealthy pond of standing water has been raised.” This alle- 
gation, in our judgment, is not sufficient to have admitted the 
evidence, under the Judiciary Act of 1799. 

Whether that “unhealthy pond of standing water” made the 
plaintiff or his family, or any one else sick, is not alleged. 

Let the judgment of the Court below be reversed. 
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No. 33.—Kincuen Harrison et al, plaintiffs in error, vs. Enos 
McHenry, defendant in error. 


[1.] A Sheriff cannot purchase at his own sale, neither for himself nor as 
agent for another, but such purchase is void. 


[2.] Though a subsequent ratification by the principal will confirm an assum- 
ed agency, not so if the agency be in itself illegal. 


[3.] The lien of a judgment no longer attaches to property sold by the Sher- 
iff under a younger judgment. The remedy of the creditor is to claim the 
fund. 


Ejectment, in Union Superior Court. Tried, September Term, 
1850, before Judge Hoorrr. 


Enos McHenry had caused a fi. fa. in his own favor, against 
Kinchen Harrison and others, to be levied on a lot of land, and 
constituted Henry Harrison his agent to bid for it at the sale. 
Harrison did not bid, but requested Roach, the Sheriff who sold 
the land, to bid for it. Roach bid it off, and afterward convey- 
ed it to McHenry, under which deed plaintiff claimed to recover. 

The land was subsequently levied on and sold by virtue of 
sundry Justices’ Court fi. fas. against said Harrison and others, 
of older date than McHenry’s fi. fa. and was bid off by one of 
the defendants, under which last sale and the Sheriff’s deed 
thereon, defendants claimed. 

Defendants insisted that the first sale was void, because the 
Sheriff had bought at his own sale, and further, that Roach could 
not be considered as the agent of McHenry, because Harrison 
could not delegate his authority as agent, nor was it a case 
where an assumed agency could be subsequently confirmed. 

Defendants also insisted, that the last sale was valid as against 
the first, being founded on an older ji. fa. 

The Court ruled, that McHenry’s title was good, and he re- 
covered the premises, and defendants excepted to said ruling of 
the Court. 


Martin and Peertes, for plaintiff in error. 
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W. H. Unverwoop, represented by Hutt, for defendant. 
By the Court.—Niset, J. delivering the opinion. 


The presiding Judge instructed the Jury, that if they believed 
. that the Sheriff was the agent of the plaintiff, McHenry, at the 
time of the sale, and bid off the property for him as such agent, 
they would be authorized to find for the plaintiff. 

[1.] The exception to this instruction makes the question, 
whether the Sheriff, at a sale under execution, conducted by him- 
self, can act as the agent of an absent person in the purchase of 
the property. It was assumed in the argument, and the assump- 
tion seems to me to be indispensable to the power claimed for 
the Sheriff in the instruction, that it is competent for him to make 
a valid purchase at his own sale. If he can buy on his own ac- 
count, it would seem that he can also purchase as agent for an- 
other; and if he cannot buy on his account, he cannot purchase 
as agent for another. At least, some of the reasons which for- 
bid his buying on his own account, equally forbid his acting as 
agent. ‘Trustees, generally, are unable to buy the property of 
their cestui que trust. ‘The purchase is not in their case void, per 
se, but the cestui que trust may come in, as a matter of right, and 
set it aside. He may do this, whether the sale be bona fide or 
not. His right to set it aside does not depend upon the fairness 
of the transaction. The honesty of the trustee has nothing to do 
with it. The object of the rule is to secure fidelity in the trus- 
tee to the interests committed to his hands. To secure this, the 
law does not abrogate his purchase, because it was fraudulent 
and injurious to the rights and interests of the cestui que trust, but 
goes upon the idea, that he shall not be subjected to the tempta- 
tion of violating his trust by committing a fraud. It shields him 
from the temptation, by declaring him incapable of making a 
purchase which will bind those whom he represents ; and it 
gives them the option of vacating or affirming the purchase, ac- - 
cording as they may consider it their interest to do the one or the 
other. This election the cestui que trust must make in a reasona- 
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ble time. He may affirm it, and then it becomes unimpeacha- 
ble. A distinction was at one time sought to be made between 
a private sale and a sale at auction. The rule, however, is now 
well settled, as applying to both kinds of sale. Such is the law 
of this Court. See Worthey et al. vs. Johnson et al.8 Geo. R. 241, 
242, and the authorities there referred to. The whole subject is 
discussed by Chancellor Kent, in Davore vs. Fanning et al.in an 
opinion which is unsurpassed for its learning and ability, and in 
which it is settled that it makes no difference, in the application 
of the rule, that the sale was at public auction and bona fide, and 
for a fair price. 2 Johns. Ch. R. 252. Nor can there be a doubt 
about its application to Sheriffs. The Sheriff is a trustee for the 
defendant in execution, by virtue of his office. When personal 
property is seized in execution, he acquires a property in it. 
He can maintain trover for it, even against the defendant himself; 
and where real estate is levied upon, he acquires a qualified prop- 
erty in that. All of which he holds in character of trustee for 
the owner ; and being trustee, the obligations and disabilities of 
atrustee devolve upon him. 3 Binn. 54. 2 Johns. Ch. R. 252. 
2 Fonbl. 447, note. 

If the Sheriff be viewed in the light of a mere agent, he can- 
not purchase at his own sale. He is the agent of the defendant in 
execution, appointed by the law, for the purpose of selling his 
property to the best advantage and to the highest bidder. His 
principal is entitled to his best ability and his perfect integrity in 
the discharge of the duty which the laws devolve upon him. The 
law of agency is, that the principal bargains for the exercise of 
“the disinterested skill, diligence and zeal of the agent for his 
exclusive benefit.” He can have no interest and do no act ad- 
verse to the interest of his employer, or incompatible with the ap- 
plication of his best skill, zeal and diligence to the promotion of 
that interest. The privilege to an agent of buying the property 
he is engaged to sell, is utterly incompatible with the obligations 
owing to his principal. The interest of the principal is that he 
obtain the highest price, and it is the duty of the agent to sell it 
for the highest price. It is the interest of the purchaser to buy 
at the lowest price, and he is presumed to bid with reference to 
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his interest. Emptor emit, quam minimo potest ; venditor vendit 
quam maximo potest. If, then, the Sheriff, who is the agent of the 
defendant, were permitted to purchase at his own sale, his duty 
to his principal and his own interest would stand in direct oppo- 
sition. Either he must violate the duty which he owes to his 
principal, or exercise a virtue rare amongst men—that is, sacri- ; 
fice his own interest to that of another. To avoid this collision 
of interest, and to prevent a temptation to infidelity in his trust, - 
the law imposes upon him a positive prohibition. It is well set- 
tled, that an agent employed to sell, cannot himself become the 
purchaser; and an agent employed to buy, cannot himself be- 
come the seller. 1 Paley on Agency, by Lloyd, 33, 34, 37. 3 
Chitty on Com. and Manuf: ch. 3, p. 216, 217. 1 Livermore on 
Agency, ch. 8, §6, p. 416 to 433. 1 Russ. & M.53. S. C.2M. 
& K. 819. 6 Pick. 196. 5 Paige, 650. 13 Vesey, 103. 2 
M. & Craig. 374. .6 Lou. R.407. Story on Agency, §§210, 211. 
This reasoning applies with more than ordinary force to the 
Sheriff, who is the appointee of the law and a public agent, and 
because he is not alone the agent of the defendant, but also of 
the plaintiff in execution. He is the plaintiff’s agent to collect 
his money by the sale of the defendant’s property. It isin many ca- 
ses the interest of the plaintiff that the property shall sell for the 
highest price, as where the whole property of the defendant, at 
a fair price, is either barely enough or not enough to pay his 
judgment. Any infidelity in the Shenffin such cases, in not 
bringing the property fairly into market, is an injury to both 
plaintiff and defendant, and he violates his duty to both. The 
right to purchase is in contravention of the policy of the law. 
The State has a right to require skill, diligence and fidelity in 
her agents. The paramount good of the whole people requires 
that she should exact all these things. To secure them, it is 
wise to prohibit the Sheriff from buying. It is her duty so to 
regulate the execution of the laws, as to prevent injustice to the 
citizen, and to remove temptations from those who are chosen to 
execute them. The Sheriff accepts office—it is not forced upon 
him. He cannot, therefore, complain of the disabilities which are 
incident to it. All these considerations derive strength from the \ 
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fact that, at Sheriff’s sales, there are peculiar facilities for the of- 
ficer to perpetrate frauds without detection. This facility to do 
wrong, and this difficulty of detection, give almost resistless | 
force to the temptation. The disability of a selling agent of the | 
Court, to purchase property which he is required to sell, was held 

by the House of Lords, in the case of the York Buildings Co. 

vs. McKenrie, which Judge Kent pronounces “ one of the most 

interesting cases, on a mere technical rule of law, that is to be 

met with in the annals of our jurisprudence. 8 Brow. P. Cas. by 

Tomlin’s App. It vindicates the doctrine we now hold, the more 

especially as the agent of the Court, appointed in that case to sell 

the property of an insolvent company for the benefit of creditors, 

occupied the position which the Sheriff occupies in this case. It 

is our judgment, therefore, that a purchase by a Sheriff is ab-, 
solutely void, and yields to the title of another, acquired by a sub- | 
sequent sale of the same property.* In Barker vs. Marine Ins. 

Co. Judge Story, in pronouncing upon the validity of a sale by 

the master of a ship, acting as agent for the owners, where he 

became the purchaser, says, “ As to the first poit, it appears to 

me that the sale wrought no change in the title of the property, 

whatsoever. Jt was a merely inoperative Act, leaving the property 

exactly where it found tt. It is impossible that a person can be, 

at the same time, buyer and seller; and a person who acts as 

agent in selling, cannot, upon the known principles of law, be- 

come a purchaser at the sale.” 2Mason’s R.371. See, also, 1 

Murph. 35. C.& N.550. 5 B. Munroe’s R. 337. 5 Conn. 

475. 3 Bibb, 450. 1 Bailey, S. C. R. 467. 

The Court below ruled in accordance with our opinions upon — 
this point, but held that the Shenff might act as agent of an ab- 
sent person, and that a purchase made by him, as such agent, 
would be valid. To this latter opinion we dissent. If the poli- 
cy of the law prohibits a Sheriff from buying on his own account, 
I do not see how it is competent for him to purchase as the agent 
of another. He can do nothing for himself or for another, which 
is incompatible with his duties as Sheriff. We have seen what 





*See Act of General Assembly, 1850, (Pam. 369,) affirming this doctrine by 
legislative enactment.—[Rep. ] 
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they are. His skill, diligence and fidelity belong to the de- 
fendant in execution. He may not be in this latter case sub- 
ject to the same temptations to do wrong, that he is subject to 
when he buys for himself. This is true; but still the duty 
which he assumes as agent for the buyer, is incompatible with 
the duty which he has assumed as agent for the seller. If act- 
ing under a general and unrestricted power to buy, at auction, 
he must be understood as charged with the duty of buying as 
as low as possible, whilst, at the same time, it is his duty, as 
agent of the seller, to make the property bring as much as possi- 
ble. Here is a direct antagonism of position and duty, and in- 
volves, almost necessarily, infidelity to one or the other of his 
principals. His first obligation is to the seller, and the law will 
not permit him to place himself in a position which subjects him , 
to the chances of violating that obligation—its policy will not / 
allow it. “If A (says Judge Story) should employ a broker to 
sell goods for him at the highest price he could get, and his 
judgment should be confided in, and B should, at the same time, 
employ the same broker to purchase the like goods, at the low- 
est price for which they could be obtained, it is plain, that if 
this mutual agency were conceded, it might operate as a com- 
plete surprise on the confidence of both parties, and would thus 
be a fraud upon them. Indeed, it would be utterly incompatible 
with the duties of the broker to act for both under such circum- 
stances, since, for all real purposes, he would be both buyer and 
seller, and the law will not tolerate any man in becoming both 
buyer and seller, where the interests of third persons are con- 
cerned.” Story on Agency, 31, 32. And again, he says, rea- 
soning upon the inability of an agent to become a purchaser, 
‘‘ For the like reason, an agent of the seller cannot become the 
agent of the purchaser in thesame transaction. Story on Agency, 
203. See, also, Paley on Agency, by Lloyd, 33, note 3. Wright 
vs. Dunnat, 2 Camp. 203. 2 Chitty’s R. 205. ' These princi- 
ples apply to Sheriffs, and the policy of the disability in their 
case is very manifest. The opinion of the presiding Judge was 
a general one, that a Sheriff could, at his own sale, become the 
agent of an absent purchaser. It, therefore, asserted his pow- 
VOL 1x 22 
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er to act as a discretionary agent, to buy at his own sale. From 
the facts of the case, we conclude that the Court meant to go 
that length; and it is that opinion that we reverse, whether the 
Shenff could not act as the agent of a purchaser, .to make a 
definite bid, or otherwise, where no discretionary powers are con- 
ferred, are not questions made by this record. 

[2.] The Court also instructed the Jury, that a person could 
assume an agency, and if his acts are ratified, they will become 
valid. ‘This is true of all who can, by law, become an agent. 
It is generally true. The Court, however, applied the rule to the 
Sheriff inthis case. As to him itis nottrue. He cannot become, 
as I have attempted to show, an agent fora purchaser at his own 
sale. If he cannot act as agent by appointment, he cannot be 
made an agent by ratification. This requires no argument and 
no illustration ; and in this particular, we think the Court erred. 

Since the sale which gave rise to this controversy, the Legis- 
lature has passed an Act prohibiting a Sheriff from becoming a 
purchaser at his own sale, making the sale void:and subjecting 
him to punishment if he violates the law. This Act shows the 
view of the General Assembly as to the policy of such purchases. 

[3.] The presiding Judge decided, that a sale of property un- 
der execution by a junior fi. fa. defeated the lien of an older 
judgment upon the same property ; which decision is also except- 
ed to. If this question were now made for the first time, in this 
State, we should be compelled to hold differently, but inasmuch 
as for many years the decisions of our Courts have been in ac- 
cordance with the ruling of the Court below, we affirm the de- 
cision. By Statute in Georgia, judgments bind all the property 
of the defendant from their date. ‘That judgment, which is prior 
in time, is superior in lien. This is true ofall liens. Liens can 
only be defeated by express waiver, or by some act of the party 
which amounts to a waiver. ‘The principle (say the Supreme 
- Court of the United States, through Ch. J. Marshall, in Rankin & 
Schatrell vs. Scott, 12 Wheat. 177) is believed to be universal, 
that a prior lien gives a prior claim, which is entitled to prior 
satisfaction, out of the subject which it binds, unless the lien be 
intrinsically defective, or be displaced by some act of the party 
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holding it, which will postpone him in a Court of Law or Equity 
to a subsequent claimant. The single circumstance of not pro- 
ceeding upon it, until a subsequent lien has been obtained and 
carried into execution, has never been considered such an act.” 
The lien of a judgment is statutory, and is as strong as the lien 
of a mortgage. A junior mortgage, foreclosed, does not, by a 
sale of the mortgaged property, displace the lien of an older 
mortgage. In that case, the property is sold subject to the senior 
lien, and the purchaser buys with that understanding. The 
mortgage of older date is recorded, and that'is notice to all the 
world. Why should the rule be different in case of judgments ? 
They are founded on proceedings of record—they are themselves 
recorded. A consent to the sale by the older judgment creditor, 
would unquestionably defeat its lien. So, also, if it comes in 
(as it may do) and receives the money raised by the sale, it could 
not afterwards sell the property. .6 How. M. R. 530. Ibid, 
543. Ibid, 536. Ibid, 554. 7 Ibid, 397. 2 McLean, 78. 
Wright, 47. 13 Johns. 462. Ibid, 533. - 12 Wheat. 177. 

But this is not an open question here. The decision of the 
Judge, in this case, has been the law of our Courts for years. 
Under that law, the title to a vast amount of property has pass- 
ed. The Legislature has acquiesced in it. When a Statute has, 
by a long series of decisions, received a construction which the 
people have acted upon, and in which the Legislature has ac- 
quiesced, we do not feel at liberty, not feeling it to be an im- 
perious obligation, to disturb that construction—more especially 
in cases where, as in this, serious injury would result to citizens 
who have rights originating under that construction. We leave 
the error for the consideration of the Legislature. We recollect 
no instance, in this State, in which the rule has been settled dif- 
ferent from the decision in this case. In the Eastern Circuit, 
which is the oldest in this State, upon the authority of Judge 
Law, the decisions have been to this effect. R.M. Charleton’s 
R. 327. | 

Let the judgment be reversed. 
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No. 34.—Wiuiam E. Jackson & Co. plaintiffs in error, vs. 
Wituram Cox, Sheriff, defendant. 


[1.] A defendant arrested under ca. sa. and allowed prison bounds under the 
Statute, is still in the custody of the Sheriff, and he must place him in con- 
finement at the end of six months, without any special order. 


Rule nisi, in Gilmer Superior Court. Decided by Judge 
Wricxt. 


The plaintiffs in error had caused one William T. Banks to 
be arrested under a ca. sa. by the former Sheriff, and Banks had 
given bond and was allowed the benefit of prison bounds under 
the Statute. 

Before six months from that time had expired, the defendant 
in error became Sheriff, and at the end of the six months from 
the time that said Banks had been allowed prison bounds, Cox 
failed to place him in close custody, but suffered him to remain 
in prison bounds. 

Plaintiffs moved a rule, that Cox should pay their debt, which 
the Court refused, holding that they should have notified the 
Sheriff to take Banks into close custody if they desired him to 
do so. : 

To which decision, plaintiffs in error excepted. 


Marti, for plaintiff in error. 
Oversy, for defendant. 


By the Court.—Lumpxi, J. delivering the opinion. 


[1.] By the Act of 1820, (Prince, 289) any person arrested 
and committed to jail upon civil process, upon giving security 
to keep within prison bounds, shall have liberty to remain there- 
in without the jail, for six calendar months, and no longer. I 
cite the substance of what the Statute was intended to be, and 
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not what is; for by reference to it, it will be found that it is, 
by implication only, that we arrive at its meaning. 

The question made by the record before us is, whether at the 
expiration of the six months, it is the duty of the Sheriff, or other 
arresting officer, to re-commit the prisoner to jail, without first 
obtaining a special order from the Court for that purpose. 

We believe that the Sheriff is bound to re-commit the prisoner, 
and that he will make himself personally liable if he fails to do 
so. 2 Tuck. Com. 351. 

The prison bounds established by the Statute, are to be con- 
sidered an extension of the four walls of the jail, and the party 
within the ten acres is, to every legal intent, a prisoner still in 
the custody of the officer under the ca. sa. There is, therefore, 
no new arrest, buta mere return to the close confinement which 
was suspended for a limited period, by operation of the bond. 
Butley vs. Calton et. al. 1 Ohio Rep. 25. 

Were a special order of the Court necessary, the liberty of the 
bounds, instead of being limited, as it is by law, to siz calendar 
months, would, in almost every case, be extended to a longer pe- 
riod ; and should the arrest be immediately ensuing a term of 
the Court, it might reach almost to one year, and thus defeat the 
express provision of the Statute. No construction, therefore, can 
be maintained which will produce such a result. 

Judgment reversed. 
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No. 35.—A. Mautpen, plaintiff in error, vs. JosepH THomas ef 
al. defendants. 


[1.] Where adeed conveyed a negro to certain parties and added, “ Provided, 
always, that this deed of gift shall be the right and property of J T, until MT 
arrives at the age of twenty-one years:” Held, that J T took no title to the 
property conveyed, 

[2.] The laws of North Carolina, requiring deeds of gift to be proven and reg- 
istered in one year, or else tobe void: Held, that the registration of a deed 
is not sufficient proof of its probate. 


Trover, in Habersham Superior Court. Tried before Judge 
Jackson, April Term, 1850. 


The facts of this case are as follows: On the 26th day of 
March, 1827, one Richard W. Roberts made a deed of gift in 
writing, in Rutherford County, N. C. to Joseph, Emily and 
Mary Thomas, of certain negro property. The deed contained 
the following proviso: “That this deed of gift shall be the 
right and property of Joseph Thomas, Sr. (the father of said 
Joseph, Emily and Mary) until the said Mary ‘Thomas arrives at 
the age of twenty-one years, or at the death of the said Joseph 
Thomas, and Lydia, his wife.” 

Joseph Thomas, Sr. sold the negro named in the deed, and 
in 1847, (Mary Thomas having arrived at age in 1844,) Joseph 
Thomas and others, claiming under the above deed, commenced 
their suit against Maulden, to recover from his possession the 
negro named in the deed and her increase. The plaintiffs in- 
troduced the deed and produced an exemplification from the 
Register’s office of Rutherford County, showing that the deed 
-was registered, May 7, 1828. They produced no evidence that 
the deed had been proven according to the Laws of North Caro- 
lina, except an entry on the back of the deed. 

The Court below held, that under the deed, Thomas, Sr. took 
an estate for years, with remainder to the others; and the Court 
also held, that the registration of the deed, in North Carolina, 
was sufficient evidence of probate under the laws of that State. 

To these decisions defendant excepted. 
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J. W. H. Unperwoop, Peepies, Oversy and DoucHeErty, for 
plaintiff in error. 


Hittyer, Coss and Hutt, for defendants. 
By the Court.—Wanver, J. delivering the opinion. 


The two main questions involved in this case, and which, in 
our judgment, must control it are— 

1st. The proper construction to be given to the deed of gift 
executed by Richard W. Roberts, under which the plaintiffs 
claim title. 

2d. Whether the registration of the deed in the State of North 
Carolina afforded sufficient evidence, in the Courts of this State, 
of its probate, under the laws of that State, to constitute a valid 
transfer of the property. 

[1.] Richard W. Roberts, the donor, by deed of gift, on the 
26th March, 1827, in consideration of natural love and affection, 
conveyed to Joseph, Emily and Mary Thomas, children of Jo- 
seph Thomas, and Lydia, his wife, “one negro girl named Dia- 
na, about twelve years of age, to have and to hold and enjoy the 
said negro, unto the aforesaid Joseph, Emily and Mary Thomas, 
their executors, administrators and assigns, to the only proper use 
and benefit of them and their assigns forever: provided, always, 
that this deed of gift shall be the nght and property of Joseph 
Thomas, ‘Sr. until the said Mary Thomas shall have arrived at 
the age of twenty-one years, or at the decease of the above Jo- 
seph Thomas, and Lydia, his wife.” The donor then covenant- 
ed to warrant the aforesaid negro girl and her increase, unto the 
said children forever. The deed of gift was attested by two 
subscribing witnesses—Adam Whisenhunt and K. L. McCuny. 
It is insisted, in affirmance of the judgment of the Court below, 
that according to a fair construction of the deed of gift, Joseph 
Thomas, Sr. took an estate for years, and the plaintiffs an estate 
in remainder, at the termination of the said estate for years. 
According to the view which we are constrained to take of this 











176 SUPREME COURT OF GEORGIA. 





Maulden vs. Thomas and others. 





deed of gift, after the most careful consideration of it, no inter- 
est whatever in the negro Diana, and her increase, was convey- 
ed thereby to Joseph Thomas, Sr. If such was the intention of 
the donor, he has failed to employ sufficient words to declare 
clearly and legally his meanng. 2 Bl. Com. 298. In the con- 
struction of deeds, the first rule is, that the intention of the par- 
ties is, if possible, to be supported ; and the second rule is, that 
this intention is to be ascertained by the deed itself—that is, from 
all parts of it taken together—but omissions cannot be supplied 
from arbitrary conjecture, though founded on the highest degree 
of probability. Dismukes vs. Wright, 4 Devereux & Battle’s R. 
207. 

There are no words in the deed which convey the negro to Jo- 
seph Thomas, Sr. but on the contrary, she is expressly conveyed 
to the children, Joseph, Emily and Mary Thomas, to their only 
proper use and benefit, forever. ‘The plaintiffs base there claim 
to the property on the proviso in the deed: “ Provided, always, 
that this deed of gift shall be the right and property of Joseph 
Thomas, Sr. until the said Mary Thomas shall have arrived at 
the age of twenty-one years, or at the decease of the above 
Joseph Thomas, and Lydia, his wife.” We give effect to this 
part of the deed, by holding that it was the intention of the do- 
nor, that Joseph Thomas, Sr. should have the custody of the deed 
of gift, as the agent or next friend of the children, for their ben- 
efit, until Mary, the youngest child, should arrive at twenty-one 
years of age, or so long as the said Joseph Thomas, Sr. and his 
wife, Lydia, should live. This view of the question is strength- 
ened by the facts disclosed upon the face of the record. Rich- 
ard W. Roberts, the donor, was the half brother of the donees, 
(Joseph Thomas, Sr. having married his mother,) who were in- 
fants when the deed of gift was executed. Who so competent 
to have the custody and control of the deed, for the benefit of 
his infant children, as their father? Who so likely to preserve 
it, and deliver it to them when Mary, the youngest child, arrived 
at twenty-one years of age, as he? Besides, if it was the inten- 
tion of the donor to have given an estate in the negro to Joseph 
Thomas, Sr. for his benefit and the benefit of his mother, as has 
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been argued at the bar, would he have deprived them of this 
benefit in their old age, when Mary should arrive at twenty-one 
years of age? If it was the intention of the donor to have con- 
veyed an estate in the negro to Joseph Thomas, Sr. for the ben- 
efit of his mother, why was it conveyed to the step-father alone, 
without making any separate provision for his mother? If such 
had been the intention of the donor in executing the deed, it is 
but reasonable to presume, that his affection for his mother 
would have been equally as strong as that entertained by him 
for his step-father. No such intention as that contended for, can, 
in our judgment, be legitimately gathered from the instrument, 
or from any extrinsic circumstances disclosed by the record. 

[2.] In regard to the second question—was there sufficient 
evidence, on the face of the deed of gift, t8 show that it had 
been proved, in accordance with the law of North Carolina, 
where it was executed? By the Statute Law of .North Carolina, 
a deed of gift of a slave is not valid, “unless the writing by 
which the title to such slave is transferred, shall be proved or ac- 
knowledged upon oath, either before one of the Judges of the Su- 
preme Court, or of the Superior Court, or in the Court of the 
County, and registered in the office of the public Register of the 
County where the donee resides, within one year after the exe- 
cution thereof.” See the Act of 1806, Revised Statutes of North 
Carolina, 230. There is no probate on oath, by either of the sub- 
scribing witnesses to the deed, apparent on the face of the record 
from North Carolina, or upon the original deed. 

The deed was executed on the 26th day of March, 1827. On 
the back of the deed the following entries appear : 


“Srate oF Norta CaRo.ina , 
Rutherford County. : \ april Term, 1828. 


The within deed was proved in open Court, by Adam Whis- 


enhunt, Jr. recorded and ordered to be registered. 
Certified by J. CAVTON, Clerk.” 


To constitute this a valid deed, by the law of North Carolina, 
it should have been proved, or acknowledged upon oath, before a 
VOL 1x 23 
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Judge, or in the Court of the County. The certificate of the 
Clerk does not show that the deed was proved in the County 
Court, nor does it appear of what Court he was Clerk. Whether 
this certificate of the Clerk would be sufficient evidence of the 
probate of the deed, according to the usage and practice of the 
Courts in North Carolina, has not been made to appear; but ac- 
cording to the ruling of the Supreme Court of that State, in Mc- 
Neil vs. McNeil, (2 Dev. Law Rep. 394,) we infer that it would 
not be held sufficient in that State. It has been urged, however, 
that inasmuch as the deed has been registered, the Court is 
bound to presume that it was duly proved in the County Court. 

The Register of Rutherford County certifies, that the deed was — 
duly entered in the public Register’s office for said County, on 
the 7th day of Mfy, 1828. The validity of the deed is made, 
by the Statute of North Carolina, to depend upon its probate be- 
fore certain specified judicial officers, or in a particular Court. 
The mere registration of the deed does not, affirmatively, estab- 
lish the fact of its probate in the particular Court required by the 
law, and such fact not appearing, the Statute, speaking like a 
tyrant, declares that the deed is énvalid, and must be obeyed. 

We express no opinion with regard to the Statute of Limita- 
tions, preferring to leave that an open question to be adjudicated 
by the Court below, in accordance with such a case as shall be 
made on the new trial of the cause, in conformity with the judg- 
ment which we now render, reversing the judgment of the Court 
below, on the grounds already stated. 

Let the judgment of the Court below be reversed, anda new 


trial granted, 
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No. 36.—M. A. Kerru, plaintiff in error, vs. Davis WHELCHEL, 
defendant in error. 


[1.] A surety on a claim bond against® whom judgment for damages and 
costs has been given, together with the claimant, and who has paid off the 
ji. fa. is entitled, under our Statute, to control the fi. fa. for the purpose of 
re-imbursing himself out of the effects of the principal claimant. 


Claim, in Hall Superior Court. Tried before Judge Jackson, 
September Term, 1850: 


The facts of this case areas follows: M. A. Keith was secu- 
rity of Redding Pinson on a claim bond in‘a case tried in Cher- 
okee Superior Court, in which the Jury had found damages, and 
judgment was entered up, and fi. fa. issued against Pinson and 
Keith for the damages and costs. 

This fi. fa. was paid off by Keith, the security, who afterwards 
caused it to be levied on a lot of land in the County of Hall, as 
the property of Pinson. The land was claimed by Davis Whel- 
chel. 

On the trial, the plaintiff, Keith, offered the fi. fa. in evidence. 
It was objected to on the ground, that the security on a claim 
bond, where judgment had been given, and fi. fa. issued for 
damages and costs, and who had paid off the ji. fa. had no 
right to use the fi. fa. to re-imburse himself out of the effects of 
the principal claimant. The Court so held and rejected the 
ji. fa. 


To which decision the plaintiff in execution excepted. 
Hittyer and Oversy, for plaintiff in error. 

Preptes, for defendant. 

By the Court.—Nisset, J. delivering the opinion. 


[1.] By the 4th section of the Act of 1826, sureties on bond, 
note or other contract, if sued thereon, are authgrized to make 
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special defence, and if it is made to appear to the Court, that 
they are sureties only, and not interested in the consideration of 
the contract sued on, the judgment is to be entered accordingly, 
and the sureties are entitled to control the execution against 
their principal in the event of their paying it. It is not necessa- 
ry, in order to charge a surety on a claim bond, to sue upon the 
bond; but in cases of claim where there is a verdict subjecting 
the property, and for damages, judgment for damages may be 
entered up by the plaintiff on execution against the principal 
and surety, upon motion. Such has been the decision of this 
Court. 

Now, this being so, it is to be conceded that the surety on the 
claim bond has no means of availing himself of the privileges of 
defence given by this section of the Act of 1826, and as the 
right of control depends upon the fact of a suit against him and 
a defence, although he is surety on bond, he is not by this sec- 
tion entitled to the contro] of the execution against his principal 
for remuneration. A subsequent Act passed in 1831, goes far- 
ther: By that Act, if sureties on bond, note or other contract, 
shall fail, at the trial, to make the defence authorized by the Act 
of 1826, they shall, nevertheless, be entitled to control the ex- 
ecution against their principal, where they pay the debt, provid- 
ed they make it satisfactorily to appear to the Court, from which 
the execution issued, that they were bona fide sureties only upon 
the original bond, note or contract, which was the foundation of 
the judgment and execution. In my judgment, the surety on 
the claim bond is entitled to the control of the execution against 
his principal under this Act of 1831. Itis contended that he is 
not, because, although he is a surety on bond, yet the sureties con- 
templated are only such as, by the previous Act of 1826, are 
liable to suit, and upon that suit are entitled to make special de- 
fence ; and inasmuch as sureties on claim bonds are not liable 
to suit, (judgment by the ruling of this Court passing against 
them by motion,) and cannot therefore make defence, therefore, 
they are not embraced in this Act of 1831. In other words, 
the condition precedent to the privilege or right conferred by the 
Act of 1831 upon sureties, is that they occupy, in the law, such 
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position as will subject them to a suit in that character. This 
reasoning is not satisfactory to my mind. ‘The special defence 
spoken of in the 4th section of the Act of 1826, is not a duty 
or necessary legal obligation, but it is a privilege, which the 
surety, when sued, may avail himself of ornot. When sued on the 
bond, note or other contract, the Act declares that it shall and 
may be lawful for him to make defence, &c. If there is no suit, he 
has, by that Act, no right of control. Ifhe is sued, then it is law- 
ful for him to make the defence, and if he makes it, he is enti- 
tled to the control, and if he does not, he is not entitled to the 
control. Such is his position under the Act of 1826. ‘The Act 
of 1831, considering him in the position he has placed himself in, 
by failing to make the defence, gives him the control, wholly, ir- 
respective of that Act. The disability under which the surety 
labored, under the Act of 1826, was this—failing to make de- 
fence, he could not afterwards, in any other way, get the control. 
The Act of 1831 removes this disability, and says that he shall 
be entitled to the’ control. That is to say, all sureties who are 
disabled by not complying with the Act of 1826, are enabled by 
the Act of 1831. If such sureties are relieved by the Act of 
1831, and are declared entitled to the control, a fortiori are sure- 
ties of the same class, and so described in the Act of 1831, who 
have never come under such disabilities, entitled to the control. 
The surety on the claim bond has never come under this disa- 
bility, because, whilst he is surety on bond, in the language of the 
Act, yet he is not liable to suit on it, and is not, therefore, put 
upon his election to make defence or not. How absurd to give 
to one surety on bond, who has failed to provide for himself, as he 
may do under the law, the right of controling an execution 
against his principal for his remuneration, when he has paid it, 
and to deny that right to another surety on bond, who has no 
such right of providing for himself, and who has made no such 
failure. The condition of him who is in laches is made better 
than that of him who is not in laches, upon this construction. 
The reasoning to support it may be to exhibit its injustice pre- 
sented thus: A, a surety on bond, although described asa bene- 
ficiary in the Act of 1831, is not entitled to its benefits, because 
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B, another surety on bond, but who occupies certain legal rela- 
tions to the rest of the world which A does not hold, is entitled 
to the same benefits which he has forfeited by neglect, under the 
previous Act of 1826. If it be conceded that the letter of the 
Act of 1831 raises some doubt about its application to sureties 
upon claim bonds, it will not be denied that they fall within its 
reason and spint.. There is no reason, whatever, why sureties, 
generally, should be enabled to control executions against their 
principals, whilst this class is denied that power. Indeed, the in- 
ability of these sureties to defend as such, would seem to be a 
good reason why they should be enabled to control the execution 
by a proceeding subsequent to the judgment. The obvious in- 
tent of the Act of 1831 is to enable all persons who are sure- 
ties, and against whom judgment has passed, and who have paid 
the debt, upon these facts being made to appear, to control the 
judgment against their principal for indemnification. Against 
the surety on a claim bond in this case, judgment has been en- 
tered, and upon his complying with the requirements of the Act 
by the prescribed proceeding, it seems to me that he must be, 
under that Act, entitled to the control. This construction is in 
accordance with the whole drift of our legislation in relation to 
this subject. Sureties are, moreover, a favored class in the law, 
and Acts for their benefit are to be liberally construed. 

If 1 am wrong, however, in this construction of the Act of 
1831, we all agree that the surety, in this case, is authorized to 
control the execution under the Act of 1810. The 5th section 
is in the following words: ‘ When it shall appear, by the Sher- 
iff’s return on any execution or executions, that-the same has been 
paid by a security or securities, it shall be the duty of the Clerk 
to make such entry on such docket book, and such security or 
securities shall have the use and control of said execution, for the 
purpose of remunerating him or themselves out of the principal 
for whom he or they stood security.” The terms of this Act are 
very general. ‘They embrace any execution paid by a surety, 
which is so returned by the Sheriff. It is made the duty of the 
Clerk to transfer the entry to his docket book. Then the Act 
proceeds to declare that the surety shall have the control. The 
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construction of this Act has been, that it applies only to sureties 
of record—such as sureties on appeal and upon stay of execution. 
Where the record shows the relation of principal and surety, there 
no proceeding is necessary to establish the fact of suretyship. 
In all other cases, at the time of the passage of the Act and 
since, until the Act of 1826, this relation. could be established 
only by suit by the surety against his principal. This is, with- 
out doubt, the true construction. Surety on claim bond, is a 
surety of record. If not before, since the decision of this Court, 
authorizing judgment against him, upon motion, his bond is in 
the nature, after the verdict for the plaintiff in execution, of an 
acknowledgment of record. The bond, the proceeding on the 
claim, and the judgment against him, as surety, are all of record. 
The case, therefore, falls within the letter and the received con- 
struction. There is nothing inconsistent with this idea in the 
subsequent Acts relative to sureties on appeal and upon stay of 
execution. They are in relation to them alone, and do not em- 
brace sureties on claim bonds. As to them, they are enlarging 
Statutes, and they leave the Act of 1810 in full force as to other 
sureties of record, of which class the surety on claim bond, 
as we have seen, is one. 

Security, upon putting in claims, was required by the Jedieles 
ry Act of 1799, which Act, in this regard, was superseded by the 
Act of 1821. It is, therefore, reasonable to suppose that the 
Legislature, in the subsequent Act of 1810, had them in view, as 
well as other sureties of record. 

The demurrer to the admissibility of the execution in this case, 
was sustained upon the ground, that the surety on claim bonds 
could not control it for remuneration. No other question is 
made in the record. Prince, 436,461, 470. 

Let the judgment be reversed. 
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No. 37.—Cuartes F. McCay, plaintiff in error, vs. Joun Dr- 
vers, defendant. 


[1.] An executor is entitled to appeal without security, when the judgment is 
to affect only the assets of the decedent in his hands; aliter, where the judg- 
ment is against him personally, and for which he is responsible out of his 
own funds. 


Covenant, in Clarke Superior Court. Decided by Judge Jack- 
son, August Term, 1850. 


This was an action brought on a contract made by McCay 
and Devers, for the construction of a mill-dam, by Devers, at 
Princeton Factory, in Clarke County. The declaration was 
brought against “Charles F. McCay, one of the executors of 
William Williams, deceased,” and the process was so directed. 
The declaration did not state that he was sued “as executor.” 

A verdict being rendered for the plaintiff, defendant appealed, 
without giving security, alleging himself, in the appeal, to be 
executor. 

On the trial of the appeal, plaintiff moved to dismiss the ap- 
peal because no security had been given. 

The Court held, that the action was brought against: the de- 
fendant, individually, and not in his representative character, and 
so holding, dismissed the appeal. 

Defendant offered to prove, that he was executor of William 
Williams, deceased; that the contract was made for the benefit 
of the estate, and that he was authorized, by the will, to make 
such contracts. Which testimony was rejected by the Court. 
To which decisions defendant excepted. 


Hiyer, for plaintiff in error. 
Preptes, Doucuerty and Hutt, for defendant. 


By the Court.—Lumrxin, J. delivering the opinion. 


[1.] Is a defendant who is sued, individually, upon a contract 
which he himself has made with the plaintiff, entitled to appeal 
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from a verdict rendered against him, without giving security, by 
proving that the contract on which the action was brought, was 
made for the benefit of the estate, which he represented as ex- 
ecutor, and that he was authorized, by the will of his testator, to 
make such contracts ? 

By the Judiciary Act of 1799, executors and administrators 
are not required to give security upon entering an appeal. 
Prince, 426. In every case which may arise, we apprehend 
the true test to be this—will the judgment or decree affect only 
the assets of the decedent in the hands of the party? If so, he 
is entitled to appeal, under the Statute, without giving security, 
otherwise, the appeal bond would bind him, personally, and ren- 
der him liable beyond the assets. 

But where the judgment or decree may be personal, and a 
Jortiort where tt must be so, as in the present case, and for which 
he will be held responsible out of his own funds, whatever re- 
medy over he may have at Law or in Equity against the estate, 
there is no more reason for allowing him the privilege of appeal- 
ing, without security, than to allow it to any other person. The 
contract being made with him, personally, he must litigate all 
controversies arising out of it, in the same capacity. The just 
rights of the adverse party requires this. 

Judgment affirmed. 





No. 38.—Ina R. Foster, plaintiff in error, vs. Tae Jutices or 
THE Inrertor Court oF CHEROKEE County, defendants. 


[1.] It is a condition precedent before a County Treasurer can enter upon the 
duties of his office, that he should give bond and security, and not having 
done so, he does not legally hold the office. 

[2.] Before the Inferior Court can issue execution against a County Treasurer 

for a balance in his hands, ten days’ written notice is required by Statute to 

VoL Ix 24 
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be given him, and the order of the Court under which the f, fa. is issued, 
must show that such notice has been given. 


[3.] When the Inferior Court have passed an order, requiring the Clerk to is- 
sue fi. fa. against the Treasurer, but the Clerk failed to record such order: 
Held, that it is competent for the Inferior Court, afterthe fi. fa. has been is- 
sued, to place the order on the minutes, nunc pro tune. 


Rule, in Cherokee Superior Court. Decided by Judge Hoor- 
ER, September Term, 1850. 


This was a rule against the Sheriff to pay over certain money 
arising from the sale of the property of one H. H. Waters. The 
money was claimed by the Justices of the Inferior Court, on a fi. 

Ja. issued by said Court, in 1845, against Waters, for a balance 
in his hands as County Treasurer. Ira R. Foster claimed the 
money on a fi. fa. of younger date, and contended that the /i. 
Ju. from the Inferior Court was void. 

It appeared that no order of the Inferior Court, directing their 
Clerk to issue the fi. fa. was on record until 1850, when a rule 
was passed, reciting that such an order had been given previous 
to the issue by the Clerk of said fi. fa. but that, whereas the 
Clerk had failed to put said order on the minutes, that the same 
be put on the minutes, unc pro tunc. It also appeared, that no 
notice had been given to Waters, previous to issuing the fi. fa. 
by the Inferior Court, because he was, at that time, out of the 
State. Waters had never taken an oath of office, nor given 
bond as County Treasurer. 

For these reasons Foster contended that the J. Ja. of the In- 
ferior Court was void. 

The Court decided otherwise, and ordered the money to be 
paid to the Inferior Court, and counsel for Foster excepted. 


J. W. H. Unnerwoon, for plaintiff in error. 
Ovensy, for defendant. 
By the Court.—Wannen, J. delivering the opinion. 


The only question involved in this case, is the validity of the 
execution issuedagainst Waters, as County Treasurer of Cher- 
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okee County. Two of the objections taken to the execution are, 
in our judgment, fatal to it. 

[1.] The first section of the Act of 1825, authorizing the ap- 
pointment of a County Treasurer, declares, “That he shall, be- 
fore he enters upon the duties of his office, give bond, with se- 
curity, to the Justices of the Inferior Court, for the faithful dis- 
charge of his duty, in such sum as they shall prescribe, not less 
than double the amount of the funds in hand, and the annual re- 
venue of the County, and shall, moreover, take an oath well and 
truly to discharge the duties of his office.” Prince, 185. The 
first objection to the execution is, that Waters never gave any 
bond, with security, for the faithful discharge of his duty as 
County Treasurer, nor took the oath of office, as required by the 
provisions of the above recited Act. It appears that the records 
of the Inferior Court did not show that any bond and security had 
been given by Waters, or that he had even taken the oath re- 
quired ; nor was there any other evidence that he had complied 
with the law in that respect, and the execution issued against 
Waters alone. Before he can be considered as a County Treas- 
urer, in the eye of the law, and perform the duties of that office, 
he must first have complied with the provisions of the Statute, 
which authorized his appointment. The giving bond and secu- 
rity was, at least, a condition precedent to his entering upon the 
duties of the office. 

[2.] The 6th section of the Act of 1825, gives the authority 
to the Justices of the Inferior Court, or a majority of them, “to 
issue execution against the County Treasurer and his securities, 
for the amount in his hands, on his failing to pay or account 
therefor, within ten days after written notice from such Justices 
to that effect. Prince, 186. 

The authority of the Clerk to issue the execution against Wa- 
ters, is to be found in the following order or judgment of the 
Inferior Court: “ Cherokee County, March 14th, 1845—Ordered 
by the Court, that the Clerk of this Court do forthwith issue an 
execution against Henry H. Waters, former County Treasurer for 
the County aforesaid, in favor of the Justices of the Inferior 
Court for said County and State, for the sum of five hundred and 














188 SUPREME COURT OF GEORGIA. 





Foster vs. The Justices of the Inferior Court of Cherokee County. 


twenty-four dollars, for the amount detamed in his hands and 
possession, with interest thereon, at eight per cent. per annum.” 
~ This being a summary proceeding, unknown to the Common 
Law, must be construed strictly. ‘The Statute only authorizes 
af execution to issue against a County Treasurer, for the amount 
of money in his hands, on his failing to pay or account therefor 
inithin ten days after written notice from the Justices of the Infe- 
rior Court to that effect. 

Frori the record in this ease, it appears that Waters had gone 
beyond the limits of the State, and for that reason the Court be- 
low held that notice was unnecessary. It is a principle of natu- 
fal justice; which Courts are never at liberty to dispense with, 
tinless wnder the mandate of positive law, that no person shall be 
éondemned unheard, or without an opportunity of being heard. 
Flint River Steamboat Co. vs. Foster, 5 Geo. Rep. 202. 

The mandate of the law, im the Act of 1825 is, that the Coun- 
ty Treasurer shall have written notice to account for the money in 
his hands, from the Justices of the Inferior Court, and upon his 
failing to do so, and pay over the same within ten days thereaf- 
tet, an execution may issue. The County Treasurer, being out 
of the limits of the State, is not made an exception by the Act 
requirme the written notice, and the Courts cannot make it one 
without palpable judicial legislation. 

Besides, it does not appear on the face of the judgment of 
the Justices of the Inferior Court, ordering the execution to is- 
sue, that any motice, as required by the Act, had been given to 
Waters, or that he was beyond the limits of the State—con- 
ceding that the latter fact would have dispensed with notice, 
which we hold would not have been sufficient, according to the 
positive mandate of the Statute. ‘The judgment of the Justices 
of the Inferior Court is the foundation upon which the execution 
is based, and that judgment should show, upon its face, such 
facts as would authorize the execution to issue, according to the 
provisions of the Statutes affording the summary remedy against 
the County Treasurer. 

[3.] We overrule the objection taken: to the judgment being 
eriteted, nunc pro tunc, for the reason that it appears, from the re- 
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cord, that the judgment was regularly passed by the Justices of 
the Inferior Court, on the 14th March, 1845, and that the Clerk 
failed to enter it upon the minutes of the Court, at that: time, as 
he should have done. The order of the 20th August, 1850, 
only directs the Clerk to enter the judgment passed on the 14th 
March, 1845, upon the minutes of the Court. 

Let the judgment of the Court below be reversed. 





No. 39.—Wut11aMm J. Beavors, ex’r of Lucinda Wimn, plaintiff 
in error, vs. Witt1aM Winn et al. adm’rs of Richard Winn, de- 
fendants. 


[1.] The widow of an intestate is not entitled to have advancements, made 
by the intestate to his children, brought into hotchpot for her benefit. 

[2.] The widow dying in less than one year after administration on the es- 
tate of her husband, without having elected to take a child’s part of the real 
estate, her executor cannot recover it after her death. 


In Equity, in Hall Superior Court. Decided by Judge Jacx- 


son, on demurrer, September Term, 1850. 


The complainant, in his bill, alleged the following facts: On 
the 6th day of May, 1847, Richard Winn departed this life in- 
testate, leaving a widow, Lucinda Winn, and sundry children. 
William and Willis Winn became administrators of his estate. 
On the 23d of December, 1847, his widow, Lucinda Winn, died, 
having made a will, of which complainant was executor. She 
had, previous to her death, made no election between her dower 
and a child’s part of her husbands estate. 

Richard Winn, in his life, had made certain advancements of 
property or money to his children. ‘The debts of the estate had 
all been paid. : 
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The complainant prayed that the administrators of Richard 
Winn might pay over to him, as executor of the widow, an equal 
distributive share of the real estate, and also, that the advance- 
ments made to the children might be brought into hotchpot, and 
that he should have them taken into the account for the benefit 
of his testatrix’s estate in computing her share of the personalty. 

To this bill defendants demurred for want of equity, and the 
Court sustained the demurrer, and dismissed as to both the 
grounds alleged. To which decision complainant excepted. 


Hutyer, for plaintiff in error. 
Doveuerty, for defendants. 
By the Court.—Niszet, J.-delivering the opinion. 


[1.] Under the English Statute of Distribution, the widow is 
not entitled to share in advancements made to children. Ward 
vs. Lant, Prec. Chanc. 182,184. Kircuabright vs. Kircuabright, 8 
Vesey, 51, 64. Gibbons vs. Caunt, 4 Vesey, 847. 2 Black. Com. 
519, note by Chitty. 2 Williams’ Ex’rs, 1070. . Whilst this is 
conceded to be the rule in England, yet itis insisted that it is 
different under our own Statute of Distribution. The argument 
is, that in England, she has a distinct provision out of the estate, 
separate from, and anterior to the children, whilst here, she is 
entitled to an equal share of the estate with the children. From 
this provision of our Statute, it is inferred that she, as well as the 
children, is entitled to share in the advancements. This differ- 
ence between our Statute and the English Statute does exist. 
In Odam et al. vs. Caruthers, this Court recognized it, and held 
that the widow and the children are, under our Statute, in equal 
degree, and are entitled to share equally in the distribution of the 
estate. 6 Geo. R. 40. But it does not follow, that because the 
widow and children are entitled to share equally in the distribu- 
tion of the estate, that she has an interest on that account in the 
advancements. Upon a construction of the Act of Distribution 
itself, independent of the Act in relation to hotchpot, she is not 
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entitled to a share in the advancements, when brought in, nor 
can she compel them to be brought in. The error into which, 
as it seems to me, the learned counsel has fallen, is in the as- 
sumption that the advancement, made by-a father to a child, is 
part of his estate, subject to distribution. If this be true, it 
would seem to follow, that the Act of 1804 would entitle the 
widow toher childs part of it. But it is not true—it is not true 
as to the children. They are not entitled to distribution in ad- 
vancements made to a brother or sister. I must admit, that so 
far as this question depends.upon the Act 0f 1804, if the children, 
unadvanced, are entitled to share in advances made to other chil- 
dren, as distributees, the widow must be also ; because, by that 
Act it is declared, that “the widow and child or children shall 
draw equal shares” of the estate of the husband and father—of the 
realty, if she elects to take a childs part, as well as the person- 
alty, and of the personal estate, if she takes her dower. But 
children are not entitled to distribution in advancements, because 
they constitute no part of the estate of the decedent; and if they 
are not, then equally the widow is not. The estate subject to 
distribution is the property belonging to the decedent at his 
death. A gift of property to a child as effectually passes the ti- 
tle out of the parent, as any other mode of alienation. An ad- 
vance, that is a transfer of property to a child, divests the parent 
and invests the child with the title. The property is no longer in 
the father. Itis no part of his estate whilst he lives. He can- 
not revoke the title if he would. The property belongs to the 
child, and is subject to his debts. So, also, the title passes from 
the parent in case of a settlement. Clearly, then, itis no part of 
his estate at his death, and cannot be subject to distribution. 
The widow being entitled to share equally in the estate of the 
decedent only, by what right does she claim an interest in the 
advancement? As well might she claim an interest in proper-. 
ty of the advanced child acquired by purchase. This view is 
strongly fortified by the fact, that under no law is the advanced 
child compellable to bring the portion given to, or settled upon 
him, back into the common stock, even at the instance of children. 
Whatever he has got, whether less or more than his propor- 
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tion of the estate, he can keep—it is his own. | If less, of course 
he would bring it back, for by so doing only, can he get his full 
share by the law of hotchpot. If he chooses, though, not to do 
so, against his interest, he has the right so not to do. 

His creditors, if need be, perhaps might compel the return of 
the advancement into the common stock, in order to get at his 
full interest in the estate. If he has been advanced more than 
his share, he can keep it. The Statute takes nothing away that 
has been given to any of the children. Edwards vs. Freeman, 2 
P. Williams, 443. 2 Williams’ Executors, 1070. 

The right to hold on to what has been given, and that too, 
under the Statutes, both here and in England, is wholly irrecon- 
cilable with the idea of advancements or settlements, being part 
of an estate subject to distribution. In all that belongs to the 
estate, and in nothing else, the widow and the children share 
equally. Thus, the Act of Distribution leaves the widow and 
children their interests, both being in the estate and not in the 
advancements. The Legislature of 1821, knowing that, by law, 
the children unadvanced had no power over advancements, and 
perceiving the great injustice of permitting those children, who 
had been advanced, to come in notwithstanding, and share equal- 
ly in the estate of the father, came to the relief of the unadvanced 
children and passed the Act of 1821. Itis by that Act that 
they are at all interested in advancements. That Act provides, 
that when children have been advanced, or settlements have 
been made upon them in amount equal to a full share in the es- 
tate, they'shall have no more ; and when the advance or settle- 
ment is not equal to a full share, then they are entitled to so 
much of the estate as will make the shares or portions of all equal. 
In this Act, widows are left out. It makes provision for chil- 
dren alone. The widow is left as she stood wnder the Act of 1804. 
The Judges in convention have decided this question, as we now 
determineit. A similar decision has,been made in South Caro- 
lina under the Statutes ofthat State. Wright vs. Wright, Dudley, 
251. 3. Dessausure, 199. Prince, 233, 247. 

It would seem that if the widow was entitled to share in ad- 
vancements made to children, children ought tobe entitled to 
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share in settlements made upon the wife during coverture, 
The rights of the parties ought to be reciprocal; but settlements 
made upon the wife, during coverture, are no part of the es- 
tate, and are unaffected, therefore, by the Act of 1804. Nor 
does the Act of 1821 at all refer to these settlements; and this is 
to the widow some compensation for what she loses, by being 
left unprovided for by the Act of 1821. Upon this point we are 
with the Court below, as also upon the other question made in 
this record. 

[2.] That other question is this, can the executor of a widow, 
who has died before the expiration of twelve months from the 
granting of letters upon the estate of her deceased husband, and 
who did not, during her life, elect to take a child’s portion of the 
real estate in lieu of her dower, recover a child’s portion of the 
real estate for the benefit of her estate? Dower is an estate or 
interest which the law devolves upon the widow, independent of 
her husband, and to the exclusion of heirs and creditors. It is 
a life estate in one third of the lands of which the husband died 
seized. Our Statutes, recognizing this right of dower, gives to 
the widow the privilege of taking, instead of her dower, an estate 
in fee in a child’s portion of the real estate. ‘This privilege she 
is to exercise, by electing to take the child’s portion within twelve 
months from the granting of letters testamentary or of adminis- 
tration on the estate of her husband. The prwilege is conferred 
by the Act of 1804, and the time within which she shall exercise 
it, and, also, the consequence of failing to exercise it, are de- 
clared by the Acts of 1807 and 1841. By the Act of 1807, itis 
declared, that “it shall be the duty of all widows, within one 
year after the death of their husbands, to make their election or 
portion out of the estate of the deceased, and any such widow; so 
failing to make her election, shall be considered as having taken her 
dower or thirds, and shall be forever after debarred from. taking 
any other part or portion of said estate.” Prince, 239. 

The Act of 1841 does not change this Act of 1807, except, 
simply, to make the year, within which she is required to elect, 
to commence from the granting of letters testamentary, or of ad- 
mimstration, instead of from the death of the husband. By the 
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Statute, the widow has one year within which to elect, and if 
election is made on the last day of that year, it would entitle her 
toa child’s part or portion. The Statute declares that, failing to 
elect, she is to be considered as having taken her dower, and shall 
be debarred all farther or other part or portion of the estate. If, 
then, at the expiration of the year, she has not elected, she being 
still in life, she is considered as having taken her dower; so, also, 
at any other period within the year, up to which period she has 
made no election, she is considered as, at that period, having 
taken her dower. At all times within the year, she is consider- 
ed, by the terms of the Statute, as taking her dower, unless she 
has furnished evidence to the contrary, by proof, of having 
elected to take a child’s part. The choice is between dower and 
a child’s part—she chooses to take dower, negatively, by do- 
ing nothing—she chooses a child’s part, affirmatively, by de- 
claring, in some overt act, susceptible: of proof, her choice. 
If, then, at any time within the year she dies, not having at that 
time elected a child’s part, the conclusion of the law is, that at 
_ that time she had elected to take her dower. She is by law a 
tenant in dower. She can be but that in one way, and that is by 
declaring her choice, instead of dower, of a child’s part. That 
choice alone can give her another and different estate. If, then, 
she dies without having made such choice, she dies a tenant in 
dower. This is our construction of the Act of 1807. Dying 
a tenant in dower, the dower estate descends to the heirs of her 
husband. What then has her executor to do with it? Ob- 
viously, nothing. : 

The privilege of election is personal to the widow. She can- 
not transmit by will. She has not undertaken to do so in this 
case. The executor claims it by virtue, simply, of his character 
as executor. It is his duty to administer his testator’s estate. 
A privilege to elect, which is personal to the testator, does not 
survive te his executor. Her heirs have no interest in the real 
estate of her husband, because, at her death, she was tenant in 
dower, and no more. They are interested onlyin what con- 
stitutes her estate at her death. Whether, if the widow had, in 
her will, declared her election, within the twelve months, such 
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declaration would not be held sufficient, may admit of some 
doubt. The law is silent as to the manner in which the declar- 
ation of her choice shall be made. I should be inclined, at this 
moment, to the opinion, that an election made in her will, and 
the will passed to record, within the year, ought to be held suffi- 
cient. ‘The better practice, however, unquestionably is, for the 
widow to appear before the Court of Ordinary, and there an- 
nounce her choice, and place it upon the record of that Court. 

If the widow fails to elect before her death, the executor cannot 
elect; for then, there are no two estates between which to choose. 
The widow chooses between her dower, which is a life estate for 
her life, and a child’s part in fee, but when she dies, her life estate 
determines. If the executor can come in after her death, and 
take the fee, it is not an election between that and dower, but it 
is an independent appropriation of an estate, in which the widow 
had no interest, for the benefit of her heirs. The Statute con- 
templates no such thing—the widow is alone its beneficiary. 
Moreover, if the executor may, in this case, take the child’s part 
for the benefit of the widow’s heirs, the result is— 

1st. That the widow has enjoyed the dower estate. 

2d. Her heirs get the fee, ina child’s part, and 

3d. The heirs or distributees of the husband are defeated in 
their remainder in fee, in the estate in dower, upon the death of 
the widow. These things are in conflict with the law and with 
the justice of the case. It is argued that the law gives twelve 
months to make the election—that the widow died before the 
year expired, and it may have been her purpose to elect, and 
from ought that appears, she would have elected, had she lived 
within the year, and therefore, the executor ought now to elect 
for her. This reasoning is plausible, but upon examination, 
evaporates into thin air. Those considerations, which I have 
before urged, are conclusive against it. Von constat, that she 
would have elected had she lived. Her purpose to do so 
does not appear, and that which does not appear, does not ex- 
ist. The contrary does appear; for by the terms of the law, un- 
til she does in fact elect, slie is held to have taken her dower. In 
this case she did not elect; she is, therefore, held to have taken 
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her dower. She takes the risk of dying within the year, and 
she must, at the peril of losing the child’s part, elect before she 
dies. 

Let the judgment be affirmed. 





No. 40.—-Henry Srrickianp, plaintiff in error, vs. Posey Map- 
pox et al. defendants. 


[1.] Where the Petit Jury, in a claim case, have returned a verdict, giving 
damages against the claimant, and the verdict is appealed from, and pend- 
ing the appeal, the claim is withdrawn: Held, that the case goes on, as to 
the question of damages, anc stands on the docket for trial as before, and no 
execution canissue for the damages until the appeal is disposed of. 


Rule, in Cherokee Superior Court. Decided before Judge 
Hooper, August Term, 1850. 


The facts of this case are as follows: A claim case between 
Henry Strickland, plaintiff in fi. fa. H. H. Waters and I. R. Fos- 
ter, defendants, and Posey Maddox, claimant, was tried before 
a Petit Jury, August Term, 1846, of Cherokee Superior Court, 
when the Jury found the property subject, and 10 per cent. dam- 
ages, for which judgment was signed against the claimant and 
W. P. Hammond, security, on claim bond. From this verdict, 
the claimant appealed, and pending the appeal, withdrew his 
claim. 

The plaintiff in fi. fa. then moved the Court, that the Clerk do 
issue execution against the said Maddox and his security, for the 
amount of the damages found by the Petit Jury. 

This motion was refused by the Court, and plaintiff in fi. fa. 
excepted. 


Brown and Preptes, for plaintiff in error. 
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Doveuerty, for defendants. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Henry Strickland, having an execution against Henry H. 
Waters and Ira R. Foster, caused it to be levied on a lot of land 
which was claimed by Posey Maddox. At August Term, 1846, 
of the Superior Court of Cherokee County, the Jury found the 
property in dispute subject to the fi. fa. with 10 per cent. dama- 
ges, believing that the claim was interposed for delay. ‘The clai- 
mant, Maddox, being dissatisfied with the verdict, entered an ap- 
peal in terms of the law. At August Term, 1847, of said Court, 
the claim was withdrawn. Application was recently made to 
James Jordan, the Clerk of the Court where the cause was pen- 
ding, to issue an execution upon the first judgment, which he re- 
fused todo. An order was then applied for, to compel a compli- 
ance with this request, which the Judge of the Superior Court re- 
fused to grant; and it is to reverse this judgment that this writ 
of error is prosecuted. 

The appeal being still in Court, undisposed of, we hold that 
the Court was right in denying the motion. Attaway vs. Dyer and 
others, 8 Geo. Rep. 184. 

Judgment affirmed. 





